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1 .  T R A N S A C T I O N  A C T I V I T Y

1.1 M&A Transactions and Deals
Despite the contraction of the Philippine econo-
my due to the onslaught of the COVID-19 pan-
demic, the Philippines remained an active mar-
ket for M&A transactions throughout 2020 and 
during the first half of 2021. Based on the report 
of the Philippine Competition Commission, 26 
M&A transactions were completed in 2020.

While this indicates a decline in the number of 
transactions compared to the 46 transactions 
completed in 2019, the value of the completed 
transactions grew by 12%, to PHP909.05 billion 
(approximately USD18.19 billion).

In 2020, the following industries were the most 
active for M&A in terms of transaction value:

• electricity, gas, steam and air-conditioning 
supply;

• transportation and storage; and
• water supply, sewerage, waste management 

and remediation activities.

1.2 Market Activity
In terms of number of transactions, the follow-
ing five industries were the most active areas for 
M&A transactions in 2020:

• electricity, gas, steam and air-conditioning 
supply;

• transportation and storage; 
• financial and insurance activities;
• real estate; and
• manufacturing.

As the Philippines continues to reel from the 
effects of the COVID-19 pandemic and the 
ensuing contraction of the majority of Philip-
pine industries, M&A transactions in the follow-
ing industries – which have sustained positive 

growth in 2020 – can be expected to grow in 
number during the coming year:

• financial and insurance activities;
• information and communication; and
• public administration and defence, including 

compulsory social activities.

This is especially applicable to the human health 
and social work industry in light of Philippine 
laws that support the government’s continuing 
response to the COVID-19 pandemic, and to the 
information technology and communications 
industry, in light of the proposed amendments 
to the Public Service Act, which may potentially 
allow full foreign ownership of companies oper-
ating in the water, energy and telecommunica-
tions industries.

2 .  P R I V AT E  E Q U I T Y 
D E V E L O P M E N T S

2.1 Impact on Funds and Transactions
Corporate Recovery and Tax Incentives for 
Enterprises (CREATE) Act
In 2021, the CREATE Act was enacted into law 
and amends the Tax Code by reducing the Phil-
ippine corporate income tax and rationalising 
investment tax incentives by consolidating such 
incentives embodied in over 300 different laws 
into a single Title XIII of the Tax Code. The most 
salient revisions include the following:

• instituting the gradual reduction of the Philip-
pine corporate income tax rate from 30% 
to 25% for large corporations, and a reduc-
tion from 30% to 20% for corporations with 
incomes not exceeding PHP5 million and 
total assets not exceeding PHP100 million;

• introducing an income tax holiday (ITH) of 
between four and seven years available to 
qualified enterprises as a uniform primary 
incentive;
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• introducing a 5% special corporate income 
tax for qualified export enterprises, available 
for ten years after the expiration of the ITH, as 
a uniform secondary incentive; and

• introducing an enhanced deduction for quali-
fied domestic market enterprises, available 
for five years after the expiration of the ITH, 
as a uniform secondary incentive.

The reduction in the corporate income tax and 
the grant of uniform incentives to qualified enter-
prises are expected to promote investments in 
Philippine corporations and thus stimulate the 
M&A market.

Philippine Competition Commission (PCC) 
Notification Thresholds under the Bayanihan 
To Recover As One (Bayanihan 2) Act
In accordance with Republic Act No 11494 
(2020) or the Bayanihan 2 Act, the Philippine 
Congress has increased the amount thresholds 
that trigger the mandatory government review 
of M&A transactions. The increased thresholds 
are effective from 15 September 2020 until 14 
September 2022.

The previous threshold set by the PCC for 
the Size of Party Test was PHP6 billion, and 
PHP2.4 billion for the Size of Transaction Test. 
The Bayanihan 2 Act significantly increased the 
“transaction value” thresholds for the manda-
tory government review of M&A transactions to 
PHP50 billion (approximately USD1 billion). As 
interpreted by the PCC under the Rules to imple-
ment this provision of the Bayanihan 2 Act, this 
PHP50 billion transaction value threshold shall 
apply to both the Size of Party and Size of Trans-
action Tests.

The Rules issued by the PCC also state that 
transactions entered into during the one-year 
period from 15 September 2020 until 14 Sep-
tember 2021 shall be exempt from the PCC’s 
power to initiate a motu proprio review of M&A.

PCC Expedited Review Procedures
The PCC has also adopted expedited merger 
review procedures, which shorten the PCC’s 
review period to only 15 working days for quali-
fied transactions.

Qualified transactions include mergers where:

• there is no actual or potential horizontal 
or vertical relationship in the Philippines 
between the acquiring entity and the acquired 
entity and the entities it controls;

• the merger is a global transaction where the 
acquiring and acquired entities identified in 
the definitive agreement are foreign entities, 
and their subsidiaries in the Philippines act 
merely as manufacturers or assemblers of 
products at least 95% of which are exported 
to foreign parents, subsidiaries, affiliates or 
third parties outside the Philippines, provided 
that the remaining 5% product sales in a 
market in the Philippines is minimal in rela-
tion to the entirety of such Philippine product 
market;

• the candidate relevant geographic market of 
the merger is global and the acquiring and 
acquired entities have negligible or limited 
presence in the Philippines; or

• joint ventures, whether incorporated or not, 
are formed purely for the construction and 
development of a residential and/or commer-
cial real estate development project.

PCC Exemptions from Notification
The PCC has considered internal restructur-
ings to be exempt from notification require-
ments since 2016, and in 2020 also issued rules 
to secure an exemption from notification for 
Unsolicited Projects undertaken by agencies of 
the national government pursuant to the Build-
Operate-Transfer Law and its Implementing 
Rules and Regulations.
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Bureau of Internal Revenue (BIR) clarification 
on the determination of the fair market value 
of shares of stock of companies not listed in 
the stock exchange
In August 2020, the BIR issued Revenue Regula-
tion No 20-20, which clarified that the determina-
tion of the fair market value of shares of stock in 
companies not listed in the stock exchange shall 
now be based on the book value of the shares 
as provided in the Audited Financial Statements 
(AFS) of the company prior to the date of sale, 
but not earlier than the immediately preceding 
taxable year.

This regulation modifies the prior requirement of 
using the Adjusted Net Asset Method for deter-
mining the fair market value of such shares. 
This development is expected to simplify nego-
tiations over tax provisions in Philippine M&A 
transactions.

3 .  R E G U L AT O R Y 
F R A M E W O R K

3.1 Primary Regulators and Regulatory 
Issues
Under Philippine law, there is no centralised 
regulatory authority governing all aspects of 
M&A transactions. However, depending on the 
transaction, the Securities and Exchange Com-
mission (SEC), the PCC and the Department of 
Justice (DOJ) may play a role.

The SEC
The SEC is the primary regulatory authority for 
Philippine corporations. Prior approval from the 
SEC is required for any amendments to a cor-
poration’s articles of incorporation that may be 
necessitated by a transaction, including the fol-
lowing:

• increasing the corporation’s authorised capi-
tal stock;

• reclassifying or converting the corporation’s 
shares;

• changing the primary purpose of the corpora-
tion;

• changing the corporation’s total number of 
directors; or

• changing the corporate address.

The SEC also oversees the approval of mergers 
and consolidations, and monitors compliance 
with nationality restrictions in the applicable 
industries, as provided under the Foreign Invest-
ment Negative List.

The PCC
The PCC is the government authority primar-
ily responsible for maintaining market compe-
tition and regulating anti-competitive conduct. 
It is responsible for overseeing, regulating and 
reviewing any anti-competitive aspects relating 
to mergers, acquisitions and the creation of joint 
ventures.

Specifically, the PCC has jurisdiction over 
“acquisitions” that involve the purchase or trans-
fer of securities or assets, through contract or 
by other means, for the purpose of obtaining 
control by either:

• one entity of the whole or part of another; 
• two or more entities over another; or 
• one or more entities over one or more entities.

For such purpose, “control” as defined refers 
to the ability to substantially influence or direct 
the actions or decisions of an entity, whether by 
contract, agency or otherwise. Control is pre-
sumed to exist when the acquisition will result 
in the parent of the acquiring entity owning 
directly or indirectly, through its subsidiaries, 
more than half of the voting power of the entity 
to be acquired. Asset acquisitions that result in 
an acquiring entity being in a position to replace 
the acquired entity in at least a part of the rel-
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evant business or that allow an acquirer to build 
up a market presence or develop market access 
within a reasonably short period of time are also 
regulated by the PCC.

Establishing the need for compulsory 
notification
To determine whether a merger/acquisition is 
subject to compulsory notification with the PCC, 
the following thresholds must be met:

• Size of Party Test – PHP50 billion; and
• Size of Transaction Test – PHP50 billion.

A PCC review is conducted in two phases. The 
Phase 1 review lasts for a maximum period of 30 
days from complete notification and payment, 
and involves an assessment to determine if the 
acquisition raises any competition concerns that 
would warrant a more detailed review. If no com-
petition concerns are raised, the acquisition may 
be cleared within the Phase 1 period of review.

If the PCC is unable to conclude that the merger/
acquisition does not raise competition concerns 
after conducting a Phase 1 review, the PCC will 
provide the merger parties a notice and request 
for additional information for the purpose of com-
mencing a Phase 2 review. The more detailed 
inquiry into the transaction during the Phase 2 
review shall be completed within 60 days.

The DOJ
The DOJ monitors compliance with Philippine 
nationality restrictions in applicable industries. 
The breach of such nationality restrictions is 
penalised under the Philippine Anti-Dummy Law.

The DOJ also regulates the grant of an author-
ity to employ foreign technical employees in a 
wholly or partially nationalised trade, business, 
industry or undertaking, pursuant to the Anti-
Dummy Law. It must be noted, however, that 
foreign employees who seek to work in the Phil-

ippines are separately governed by permit and 
visa requirements as regulated by the Depart-
ment of Labour and Employment and the Bureau 
of Immigration, respectively.

Other Regulatory Agencies
Other regulatory approvals may also need to 
be secured from different regulatory agencies, 
depending on the nature of the industry of the 
target company. This may include approvals from 
the National Telecommunications Commission, 
the Department of Energy, the Civil Aeronautics 
Board and the Department of Environment and 
Natural Resources, among others.

Approvals may also need to be secured from the 
appropriate investment promotion agency, such 
as the Board of Investments and the Philippine 
Economic Zone Authority, if applicable.

4 .  D U E  D I L I G E N C E

4.1 General Information
The key areas of focus for the preparation of 
due diligence reports for equity acquisitions are 
as follows:

• title to shares, corporate structure;
• title to assets;
• material contracts and indebtedness;
• financial agreements;
• regulatory compliance;
• employment law compliance;
• existing tax liabilities;
• litigation; 
• intellectual property; and
• related party transactions.

Due diligence is commonly conducted through 
the review of documents provided in a virtual 
data room, and may also involve an independent 
verification of land titles and cases in litigation. 
Focus is also placed on analysing all prior con-
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sents, notifications or approvals that must be 
complied with prior to the acquisition.

4.2 Vendor Due Diligence
Typically, buyers engage their own legal, financial 
and operations consultants to conduct due dili-
gence. It is uncommon to rely on due diligence 
provided by the vendor, even if it is coupled with 
representations and warranties. 

In some cross-border transactions, advisers 
agree to provide copies of their due diligence 
report on a reliance basis, albeit imposing a cap 
on potential liability. More often, when request-
ed, reports are shared only on a non-reliance 
basis. 

5 .  S T R U C T U R E  O F 
T R A N S A C T I O N S

5.1 Structure of the Acquisition
In the Philippines, acquisitions of non-publicly 
listed companies are most commonly carried out 
through a private agreement for the purchase 
and sale of shares of stock, negotiated between 
the seller and the buyer. This private contract 
allows for the greatest flexibility to negotiate 
each party’s representations, warranties and any 
possible indemnity for breach.

However, if the target of an acquisition is under 
court rehabilitation, the participation of the reha-
bilitation receiver and the approval of the reha-
bilitation court is required.

For publicly listed companies, a minimum tender 
offer is required if any of the requirements detail-
edin 7.3 Mandatory Offer Thresholds are met.

5.2 Structure of the Buyer
Acquisitions by privately equity funds are pri-
marily structured through the creation of a spe-
cial purpose vehicle (SPV). In some instances, 

the private equity fund is typically involved with 
local counsel in negotiating the sale documents 
or conducting due diligence, whether directly or 
through its international counsel.

5.3 Funding Structure of Private Equity 
Transactions
In the Philippines, private equity transactions 
are commonly financed directly by the private 
equity investor from its own capital. In larger 
transactions, the deal may be financed through 
a combination of the private equity investor’s 
capital and loans from local or foreign banks. 
If the private equity investor acquires a majority 
stake in the target company, the assets of the 
target company may commonly be offered as 
security for the loan.

However, in the Philippines, it is more common 
for a private equity fund to hold only a minority 
stake in the target company.

5.4 Multiple Investors
Deals involving a consortium of private equity 
sponsors or club deals are not common in the 
Philippines.

6 .  T E R M S  O F  A C Q U I S I T I O N 
D O C U M E N TAT I O N

6.1 Types of Consideration Mechanisms
Various consideration structures are common in 
the Philippine M&A market, including the locked-
box, completion accounts and fixed price mech-
anisms.

Generally, locked-box and fixed price mecha-
nisms are more common in the Philippines. 
However, M&A transactions with a longer dura-
tion between the signing date and the closing 
date occasionally adopt a completion accounts 
mechanism to ensure a more accurate valuation 
of the target company by the closing date. While 
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earn-outs and deferred consideration are occa-
sionally adopted in M&A transactions, such pro-
visions may require active negotiations as they 
are not common in the Philippines.

For locked-box transactions, leakage protection 
commonly includes restrictions being imposed 
on the target company preventing corporate 
actions outside of the ordinary course of busi-
ness of the target company, such as the pay-
ment of dividends, the grant of bonuses, the 
pre-payment of loans or the creation of any 
liens over corporate assets. These restrictions 
are commonly included as negative covenants 
by the target company under the pertinent trans-
action agreement.

Protection levels tend to be similar between 
transactions involving a private equity-funded 
buyer and a purely corporate buyer.

6.2 Locked-Box Consideration 
Structures
In Philippine M&A transactions adopting a 
locked-box consideration mechanism, it is not 
common for interest to be charged on leakages. 
Violations by the target company of its nega-
tive covenants designed to prevent leakages are 
more commonly subject to a specific indemnity 
provision.

6.3 Dispute Resolution for 
Consideration Structures
In the Philippines, it is common to have dispute 
resolution mechanisms in place for resolving 
disputes relating to the transaction, including 
consideration-related disputes. Generally, a typi-
cal dispute resolution mechanism would include 
discussions in good faith between the parties to 
resolve any disputes within a specified period; 
if the parties fail to reach an agreement on the 
dispute within the specified period, the dispute 
may be referred to arbitration.

In certain cases, an intermediary dispute resolu-
tion step is added before referral to arbitration. In 
particular, this step involves submitting the dis-
pute for the resolution of an expert independent 
third party such as an accounting firm mutually 
selected by both parties.

6.4 Conditionality in Acquisition 
Documentation
It is common for the following matters to be 
included as conditions precedent for the com-
pletion of an M&A transaction in the Philippines:

• mandatory regulatory approvals by govern-
ment authorities;

• third party consents for material contracts 
that may be terminated upon a change in the 
target company’s shareholding structure;

• shareholder approvals; and
• rectification of any material issues identified 

during the course of the due diligence.

The completion of financing transactions can 
also be included as a condition precedent in 
certain transactions, although it is uncommon. 

It is common to have a liquidated indemnity and/
or breach provision for any material adverse 
changes affecting the parties to the transaction.

6.5 “Hell or High Water” Undertakings
“Hell or high water” undertakings are uncommon 
in the Philippines. Regulatory approval-related 
risks are commonly mitigated by a covenant to 
file any submissions required for a government 
regulatory approval within a specified time, and 
a liquidated indemnity and/or breach provision 
for failure to comply with such covenant.

6.6 Break Fees
Break fees payable by the seller and reverse 
break fees payable by the buyer are not com-
mon in private equity transactions in the Philip-
pines. Under Philippine law, such break fees may 
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be stipulated as liquidated damages to be paid 
upon breach of the provisions of the agreement 
pertinent to the M&A transaction. 

6.7 Termination Rights in Acquisition 
Documentation
While the grounds for termination may vary 
depending on the transaction, it is common for 
the pertinent M&A transaction documents to 
stipulate that the private equity seller or buyer 
may terminate the acquisition agreement upon 
the occurrence of the following circumstances:

• any material breach of the pertinent M&A 
transaction document, including non-compli-
ance by the seller/buyer with their obligations;

• any breach by a party of the representations, 
warranties and covenants;

• an event that causes a material adverse 
change in the transaction, which may include 
the failure to secure a mandatory government 
approval; and

• the expiration of the agreement after the pas-
sage of the long-stop date.

6.8 Allocation of Risk
Risk allocation is usually thoroughly negotiated 
between the seller and the buyer, and depends 
on specific circumstances surrounding a trans-
action. Risks identified during the course of 
the legal due diligence commonly lead to an 
increase in purchase price, or may in some 
instances require the inclusion of an indemnity 
provision requiring the seller to indemnify the 
buyer in order to cover the risk if the identified 
risk event is triggered.

The allocation of risk does not generally differ in 
transactions covering only purely corporate M&A 
and transactions involving private equity funds.

6.9 Warranty Protection
Generally, representations and warranties for 
M&A transactions involving private equity funds 

do not differ significantly from purely corporate 
M&A. Common representations and warranties 
include:

• that the title to the shares and/or assets 
conveyed belongs to the seller and is free and 
clear of any liens or encumbrances;

• that the parties are duly authorised to enter 
into the M&A transaction and to execute the 
pertinent transaction documents;

• that the parties are not insolvent;
• that the material contracts of the target com-

pany remain valid and are in full force and 
effect;

• that the pertinent permits of the target com-
pany remain valid and are in full force and 
effect;

• that the target company is in compliance with 
the applicable labour laws; and

• that all information provided to the buyer in 
the course of the due diligence is true, accu-
rate and fairly presented.

Full disclosure of the data room is not common 
in the Philippines, with exceptions for represen-
tations and warranties being carved out through 
disclosure schedules, when applicable.

Limitations on liability may include caps on 
indemnity or the introduction of fixed periods for 
the expiration of certain indemnity provisions. 
Materiality thresholds may also be introduced 
before an indemnity provision is triggered. 

6.10 Other Protections in Acquisition 
Documentation
Apart from the indemnity protections discussed 
in 6.8 Allocation of Risk and 6.9 Warranty Pro-
tection, other protections commonly included in 
acquisition documentation are a separate spe-
cific indemnity for pre-completion tax liabilities 
and tax liability-related risks. It is generally not 
common for there to be an escrow account in 
place from which the indemnity may be drawn.
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Warranty and indemnity insurance is not com-
monly used in Philippine M&A transactions.

6.11 Commonly Litigated Provisions
Litigation is generally not common in private 
equity M&A transactions in the Philippines, as 
the common dispute resolution mechanism pro-
vides multiple opportunities for the parties to 
reach an amicable settlement before resorting 
to arbitration.

However, the more commonly disputed provi-
sions relate to breaches of covenants, repre-
sentation and warranties, and indemnification 
provisions.

7 .  TA K E O V E R S

7.1 Public-to-Private
There have been some public-to-private trans-
actions recently, but the conversion of publicly 
listed companies to private companies is not 
common in the Philippines, given the low num-
ber of publicly listed corporations. 

7.2 Material Shareholding Thresholds
Foreign Investment Limitations
The Foreign Investments Negative List provides 
guidance to potential investors on industries 
with applicable foreign ownership restrictions, 
which may range from 0% foreign ownership up 
to 40% foreign equity. Such restrictions include 
the following.

• No foreign equity:
(a) mass media, except recording;
(b) retail trade enterprises with paid-up capi-

tal of less than USD2.5 million; and
(c) small-scale mining.

• Up to 25% foreign equity:
(a) private recruitment; and
(b) contracts for the construction of defence-

related structures.

• Up to 30% foreign equity:
(a) advertising.

• Up to 40% foreign equity:
(a) corporations that own private land;
(b) the operation of public utilities; and
(c) the construction and repair of locally fund-

ed public works.

A General Information Sheet detailing the share-
holding structure of the company is disclosed to 
the SEC either within seven days of the change 
in the composition of the board of directors of 
the company, or within 30 days of the date of the 
annual meeting of the company.

Publicly Listed Corporations
Disclosure by beneficial owner
Any person who acquires beneficial ownership in 
5% of any class of securities of a publicly listed 
company is required to make a disclosure to the 
company, the exchange where the security is 
traded and the SEC within five business days of 
such acquisition. Such beneficial owner is also 
required to submit an amendment to his/her dis-
closure to the company, the exchange and the 
SEC in the event of any change in the facts set 
forth in the disclosure.

Disclosures by directors, officers and 
principal stockholders
Every person who is directly or indirectly the 
beneficial owner of 10% or more of any class 
of any security of a publicly listed company or 
a director or officer of such publicly listed com-
pany shall make an appropriate disclosure to the 
SEC and the exchange in the following circum-
stances:

• where the security is listed within ten calen-
dar days of the effective date of the registra-
tion statement for that security or within ten 
calendar days after they become a beneficial 
owner, director or officer, subsequent to the 
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effective date of the registration statement, 
whichever is earlier;

• where the security is listed within ten calendar 
days of the close of each succeeding calen-
dar month, if there has been any change in 
such ownership during the month; and/or

• if the security is listed on an exchange, the 
disclosure shall be filed on that exchange in 
accordance with the rules of the exchange, 
but not more than five calendar days after 
the person became a beneficial owner. In 
this case, the filing with the exchange will be 
deemed to be the filing with the SEC.

Such person shall also be required to notify the 
SEC when their direct or indirect beneficial own-
ership falls below 10%, or if they cease to be an 
officer or director of the company. 

Tender offer-related disclosures
Any person or group of persons acting in concert 
that intends to acquire 15% of equity securities 
in a public company in one or more transactions 
within a period of 12 months must file a declara-
tion to that effect with the SEC.

If such person or group of persons acting in con-
cert intends to acquire 35% of equity securities 
in a public company in one or more transactions 
within a period of 12 months, a mandatory ten-
der offer (see 7.3 Mandatory Offer Thresholds) 
shall also be required, in addition to the require-
ment to file a declaration with the SEC.

7.3 Mandatory Offer Thresholds
Under the Securities Regulation Code and its 
Implementing Rules and Regulations, any per-
son or group of persons acting in concert is 
required to make a tender offer if the following 
thresholds are met.

• If there is an intent to acquire either a) 35% 
of the outstanding voting shares or b) such 
outstanding voting shares that are sufficient 

to gain control of the board in a public com-
pany, whether through a single transaction or 
a series of transactions within a period of 12 
months. In such cases, such intent must be 
disclosed and a tender offer must be contem-
poraneously made for the percentage sought 
to all holders of such securities within the 
stated period.

• If there is an intent to acquire directly from 
one or more stockholders either a) 35% of the 
outstanding voting shares or b) such out-
standing voting shares that are sufficient to 
gain control of the board in a public company. 
In such cases, a tender offer must be made 
for all the outstanding voting shares.

• If an acquisition would result in ownership 
of over 50% of the total outstanding equity 
securities of a public company, the acquirer 
shall be required to make a tender offer under 
this Rule for all the outstanding equity secu-
rities to all remaining stockholders of said 
company at a price supported by a fairness 
opinion provided by an independent financial 
adviser or equivalent third party. The acquirer 
in such a tender offer shall be required to 
accept all securities tendered for.

7.4 Consideration
Private equity M&A transactions in the Philip-
pines commonly require cash as the form of 
consideration. Shares are typically used as 
consideration in corporate restructurings or 
reorganisations that are preliminary to the main 
M&A deal. 

7.5 Conditions in Takeovers
Philippine law does not specifically impose regu-
lations on closing conditions for private equity-
backed takeovers; such takeovers are treated in 
the same manner as regular M&A transactions. 
The parties have the freedom to stipulate the 
offer conditions for the takeover, which may 
involve amendments to the target company’s 
articles of incorporation and by-laws. The parties 
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are generally free to stipulate security measures 
such as break fees, match rights and non-solic-
itation provisions.

In takeovers of publicly listed corporations, it 
is common to require as a condition precedent 
that the tender offer process as required by the 
applicable regulations must first be completed.

Common deal security measures are exclusivity 
and non-solicitation provisions, although break 
fees are possible. 

7.6 Acquiring Less than 100%
In addition to the voting rights acquired by the 
private equity investor in the target company, the 
following additional governance rights may be 
granted to the private equity investor upon the 
execution of a Shareholders’ Agreement and the 
amendment of the Articles of Incorporation of 
the target company:

• high quorum requirements that may effective-
ly grant veto power to a minority shareholder;

• the ability of a shareholder of a specific class 
of shares to nominate a specified number of 
directors; and

• the ability of a shareholder of a specific class 
of shares to nominate specific corporate 
officers.

Minority shareholders may be further diluted 
through the offering of new primary shares, 
subject to compliance with pre-emptive rights, 
where they exist.

7.7 Irrevocable Commitments
In the case of a tender offer required pursuant 
to an offer to acquire shares directly from one or 
more shareholders, the execution of a definitive 
agreement with such shareholders triggers the 
tender offer process. Such definitive agreements 
may require the offer to sell the shares to the 
purchaser to be irrevocable, subject to compli-

ance with the applicable tender offer regulations, 
if so stipulated. 

7.8 Hostile Takeover Offers
Philippine law does not regulate or prohibit hos-
tile takeovers of publicly listed companies; such 
transactions are not common in the Philippines.

8 .  M A N A G E M E N T 
I N C E N T I V E S

8.1 Equity Incentivisation and 
Ownership
Ensuring the retention of high-level managers 
after an acquisition through equity participation 
incentives is common in the Philippines. Equity 
ownership of management varies among com-
panies.

8.2 Management Participation
Management participation arrangements are 
more comment in cross-border deals, where 
retained management are given an option to 
acquire shares after a vesting period. 

8.3 Vesting/Leaver Provisions
Vesting periods vary among transactions. 

8.4 Restrictions on Manager 
Shareholders
In the Philippines, it is not uncommon to require 
managers and high-level employees to execute 
agreements with restrictive covenants that 
become applicable upon their departure from 
the company. These include non-compete, 
non-solicitation and non-disparagement under-
takings.

However, case law prohibits a non-compete 
clause that is unduly harsh or oppressive in cur-
tailing the legitimate efforts of an employee to 
earn a livelihood. Hence, non-compete clauses 
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must be reasonable in their limitations regarding 
time, trade and place.

Case law has upheld the validity of non-compete 
clauses with a restriction of up to two years. The 
non-compete clause must identify only the spe-
cific type of business the departing management 
shareholder is to be restricted from joining. Case 
law requires that a provision on territorial limita-
tion which must be co-extensive with the busi-
ness of the company is necessary to guide an 
employee on what constitutes a violation of the 
restrictive covenant.

Such restrictive covenants may be enforced by 
demanding the payment of damages or by seek-
ing injunctive relief from the courts.

8.5 Minority Protection for Manager 
Shareholders
It is uncommon to grant minority protection to 
manager shareholders as such. It is more com-
mon to see minority protection for the minority 
shareholder in an M&A deal. If granted, manage-
ment shareholders would enjoy the same minor-
ity protection rights granted by the Revised Cor-
poration Code to ordinary minority shareholders, 
which include the following:

• the pre-emptive right to subscribe to the 
capital stock of the corporation in proportion 
to their respective shareholdings in the case 
of an original issuance of shares; and

• the appraisal right, which allows the minority 
shareholder to dissent and demand payment 
of the fair market value of their shares in the 
following instances:
(a) if an amendment to the articles of incorpo-

ration has the effect of changing or restrict-
ing the rights of any shareholder or class 
of shares, or of authorising preferences in 
any respect superior to those of outstand-
ing shares of any class, or of extending or 
shortening the term of corporate existence;

(b) in the case of sale, lease, exchange, 
transfer, mortgage, pledge or other dis-
position of all or substantially all of the 
corporate property and assets;

(c) in the case of merger or consolidation; 
and

(d) in the case of investment of corporate 
funds for any purpose other than the pri-
mary purpose of the corporation.

Apart from these minority protections, manage-
ment shareholders may also seek the inclusion 
of tag-along rights in the applicable Sharehold-
ers’ Agreement.

9 .  P O R T F O L I O  C O M PA N Y 
O V E R S I G H T

9.1 Shareholder Control
The level of shareholder control will usually 
depend on the size of the investment of the 
private equity fund shareholder. However, it is 
common for private equity funds to provide for 
the following control provisions to protect their 
investments:

• the power to appoint at least one nominee 
director to the board of directors of the com-
pany, who must be present at all board meet-
ings, ensuring that the private equity investor 
is sufficiently informed of all acts taken by the 
board of directors of the company; and

• the power to veto certain corporate acts, by 
ensuring that the private equity fund share-
holder must grant an affirmative vote before 
the company may proceed with the following 
acts:
(a) amendments to the Articles of Incorpora-

tion of the company;
(b) amendments to the by-laws of the com-

pany;
(c) mergers or consolidations;
(d) the sale of all or substantially all assets of 



LAW AnD PRACTICE  PHILIPPINES
Contributed by: Raoul R Angangco, Sylvette Y Tankiang and Franchette M Acosta, Villaraza & Angangco 

14

the company;
(e) the creation of a security interest over all 

or substantially all assets of the company;
(f) the creation of a security interest over the 

company’s shares; and
(g) the execution of any agreement that would 

require any change to the rights and privi-
leges currently enjoyed by the sharehold-
ers.

9.2 Shareholder Liability
As a rule, Philippine law adheres to the doctrine 
of a separate juridical personality, such that the 
portfolio company is considered to be separate 
and distinct from its shareholders.

However, according to case law, the corporate 
veil may be pierced if, based on the totality of 
circumstances, it can be determined that said 
veil has been used to shield fraud, defend crime, 
justify a wrong, defeat public convenience, insu-
late bad faith or perpetuate injustice.

9.3 Shareholder Compliance Policy
The imposition of compliance policies depends 
on the existing compliance policies set in place 
by the portfolio companies. In certain cases, 
the compliance policies may be updated by the 
private equity fund shareholder in order to be 
aligned with its global policies.

1 0 .  E X I T S

10.1 Types of Exit
The typical holding period for private equity 
transactions will depend on the company and 
may range from three to six years. The most 
common form of private equity exit is through 
a purchase and sale of shares through a pri-
vate agreement. The marketability of the offer 
to sell the shares of the private equity investor 
is improved through the exercise of a tag-along 
or drag-along right, if available. 

IPOs and “dual track” exit strategies (involving 
an M&A sale together with an IPO) are not com-
mon in the Philippines; reinvestment by private 
equity sellers upon exit is also not a common 
practice in the Philippines.

10.2 Drag Rights
Shareholders’ agreements involving private 
equity shareholders and management share-
holders will commonly feature drag-along rights 
as an exit mechanism for the private equity fund. 
Typically, the threshold for triggering the drag-
along right is the sale of a controlling share in 
the company.

10.3 Tag Rights
Shareholders’ agreements also grant the private 
equity shareholder a tag-along right to compel 
a majority shareholder to sell its shares in the 
event of the sale of all of the shares held by the 
private equity fund, improving the marketability 
of the sale of shares for the private equity fund’s 
exit from the company.

10.4 IPO
As an exit strategy, IPOs are not common in the 
Philippines, considering that only a small num-
ber of Philippine corporations are listed under 
the Philippine Stock Exchange (PSE) and pub-
licly traded. The greater majority of Philippine 
corporations are not publicly listed companies.

The PSE’s listing and disclosure rules impose a 
lock-up period ranging from 180 to 365 days for 
shareholders holding at least 10% of the issued 
and outstanding shares of stock in a company 
seeking to be listed with the PSE.
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Villaraza & Angangco is a full-service law firm 
that has been at the forefront of the Philippine 
legal landscape since 1980. It offers profession-
al services of the highest calibre, with lawyers 
adept at handling the most intricate problems 
and providing comprehensive solutions, highly 
trained legal staff and decades of experience 
in serving the full spectrum of clients’ interests. 
The firm’s corporate and commercial law de-
partment is composed of six partners and 20 
highly qualified lawyers. The firm is involved in 
M&A in industries throughout the Philippines, 
including banking and finance, telecommunica-
tions, transportation, real estate, manufactur-

ing, food retail, business process outsourcing, 
insurance, entertainment and pharmaceuticals. 
Recent M&A deals include assisting Udenna 
Corporation in expanding its interests in the 
country’s flagship deep-water gas-to-power 
project, which delivers up to 20% of the Phil-
ippines’ electricity resources, and handling the 
successful entry of the third major telecommu-
nications provider in the Philippines, DITO Tel-
ecommunity Corporation, in a nationally signifi-
cant transaction that aims to provide Filipinos 
with faster, more affordable and more reliable 
mobile and internet services.

A U T H O R S

Raoul R Angangco is known in 
the legal community as a 
pre-eminent practitioner of 
Philippine business law. With 
over 40 years of extensive 
experience, he is consistently 

recognised as one of the leading practitioners 
both domestically and internationally in his 
fields of expertise: corporate law, M&A, 
insurance, infrastructure, mining, and real 
estate and construction. He served as one of 
the youngest presidents of the Integrated Bar 
of the Philippines and has held positions in 
international and local Bar associations, as well 
as industry associations. He currently serves 
as a director in several public and private 
corporations across industries.

Sylvette Y Tankiang is a senior 
partner in Villaraza & Angangco 
and has special expertise in the 
fields of taxation, M&A, banking 
and finance, securities, real 
estate, mining, natural resources 

and power and energy. She is sought after for 
her creative solutions in corporate, contract 
and transaction structuring. Her key clients 
include Jolliville Holdings Corporation, 
ZhongXing TianTong Technology Co, Ltd, 
Lalamove Philippines, Inc, China 
Telecommunications Corporation, Shopee 
Philippines, Inc and Mitsubishi Estate Co, Ltd.
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Franchette M Acosta is a 
senior partner in Villaraza & 
Angangco and has expertise in 
foreign direct investments, M&A, 
finance and project development 
(and government contracts) in 

various industries, such as 
telecommunications, financial services, real 
estate and manufacturing. Her key clients 
include China Telecommunications 
Corporation, DITO Telecommunity Corporation, 
Swiss Re, Manila Water Total Solutions, Globe 
Telecom, Innove Communications, Inc, 
National Instruments Singapore (Pte) Ltd, 
Foodpanda, Ninja Van, Infinitus Group, Ayala 
Land, Rosewood Hotel Group and Macrolink.

Villaraza & Angangco
11th Avenue cor. 39th Street
Bonifacio Triangle
Bonifacio Global City
1634
Metro Manila 
Philippines

Tel: +63 28898 860 88
Fax: +63 28898 860 00
Email: info@thefirmva.com
Web: www.thefirmva.com


